
NO. 9268 ' ^

IN THE

Mnxtth BtuttB Qltrrmt Cnurt of PipptnlB

Mar llfp 53^ttttly (Eirrmt

HARRIET S. PULLEN, and

ROYAL R. PULLEN,

Appellants,

vs,

OLAF DALE,

Appellee,

Brief forAppellee

UPON APPEAL FROM THE DISTRICT COURT

FOR THE TERRITORY OF ALASKA

DIVISION NUMBER ONE

HENRY RODEN,
^^ ri ^. 1^

I MAURICE T. JOHNSON,

Attorneys for Appellee.
'} 1P39





INDEX

Page
Statement of Facts 1

Summary of Brief and Appellee's Points 2

Argument and Authorities 3

Conclusion 11

STATUTES REFERRED TO

Compiled Laws of Alaska 1933, Sec. 3351 9

AUTHORITIES CITED

5 C.J.S. p. 686 4

3 C.J.S. p. 185, Sec. 253 6

A. L. Jepson Mfg. Co. v. Shank, 154 P. 516 6

Seaboard Air Line Ry. Co. v. Gleason, 278 U.S. 349 6

Rancho San Carlos v. Bank of Italy National Trust and
Savings Assn. 11 P. (2nd.) 424 6

Barthelmess v. Cavalier, 38 P. (2nd.) 484 6

Mitchell V. Beaver Dredging Co., 8 Alaska 566 9

40 C.J. p. 495 9

Madden v. McKenzie (CCA.) 144 F. 64 9

Floreth v. McReynolds, 205 Mo. 143, 224 S.W. 995 9

Minnesota Lumber and Coal Co. v. Roinstad, 167 Minn.
Ill, 208 N.W. 548 9

Blinn Lumber Co. v. Pioneer Drainage District, 50 Cal.

App. 364, 195 P. 750 9

Bettigen Lumber Co. v. Kerrin et al., 99 Cal. App. 686, 279
P. 163 9

Hallet V. Phillips, 73 Wash. 457, 132 P. 51 10

Pioneer Sand and Gravel Co. v. Hedund, 178 Wash. 273,
34 P. (2nd.) 878 10

Volker-Scowcroft Lumber Co. v. Vance, 36 Utah 348, 103
P. 970 10

Western Plumbing Co. v. Fried, 33 Mont. 7, 81 P. 394 10

Millick V. O'Malley et al., 47 Idaho 106, 273, P. 947 10

Young et al. v. Vail et al., 29 N.M. 324, 222 P. 912 10

6 Bancroft's Code Practice, Sec. 5012 10

18 R.C.L. 992 10

Menveg v. Fishbaugh, 11 P. (2nd.) 438 11





NO. 9268

IN THE

llmteb States Qltrruit Qlnurt of AppralB

Jffor iJjp jNlntii (Hirrmt

HARRIET S. PULLEN and

ROYAL R. PULLEN,

Appellants,

vs.

OLAF DALE,

Appellee,

Brief forAppellee

STATEMENT OF FACTS

We do not deem it necessary to make any addi-

tions to the statement of facts contained in appellants'

Brief except to add that the Record discloses that the

Appellants made no demand for a jury trial after the



Trial Court had denied Appellee Dale a mechanic's

lien.

SUMMARY OF BRIEF AND APPELLEE'S

POINTS

The Appellee contends that the judgment entered

herein can be and should be affirmed for the following

reasons

:

1. It is admitted by Appellants in their Brief

and it is likewise clearly established by the evidence,

that Appellee Dale performed the services alleged in

his Complaint and that there is due and owing to him

the amount found due in the judgment.

2. The evidence clearly supports the finding

that Harriet S. Pullen acted as the agent of Royal R.

Pullen, the owner of the property.

3. The failure of Appellee Dale to maintain his

mechanic's lien does not avoid recovery for money due,

because under the Statute in Alaska abolishing the

distinctions between suits in equity and actions at law,

a mechanic, whose lien failed in a lien foreclosure suit,

is still entitled to a judgment for money due in the

same suit.

4. Notwithstanding the general rule that a judg-

ment cannot be had against both principal and agent,

the judgment in this case is a joint and several judg-

ment, and can be maintained because a recovery from
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either principal or agent would preclude a recovery

from the other.

ARGUMENT AND AUTHORITIES

Much ado about the question of a partnership or

a possible joint adventure existing between the Appel-

lants has been raised in their brief and argument.

By no stretch of the imagination can it be said that

such a relationship exists. Neither do we contend,

nor have we ever sought to prove, that the Appellants

are Co-partners or Joint-adventurers. Certainly the

evidence introduced at the trial contains no hint of

such fact and the pleadings are likewise silent. There-

fore it is difficult to understand why the Appellants

should have gone to such lengths to cite section after

section of the Compiled Laws of Alaska, and authority

after authority dealing with the question of Co-part-

nership.

We next wish to point out that it is clearly

admitted by the Appellants in their brief (page 7),

and it is clearly established by the evidence, that the

Appellee Dale was employed at the Pullen House in

Skagway, Alaska, from on or about. May 15, 1933

until August 9, 1938, working as a janitor, handy-

man, laborer, etc., and that he was to be paid the sum
of $90.00 per month and board and room for such

services. The Trial Court, hearing all the evidence,

found that the Appellee Dale was entitled to the sum
of $3,915.00 together with accrued interest to August
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1, 1938 amounting to $760.00 and interest at the rate

of 6% per annum on said principal sum from August

1, 1938 until paid (Tr. p. 13).

Appellants raise the point that there is a variance

between Appellee's Complaint and the proof, in that

the Complaint alleges he was to be paid for construc-

tion, alteration and repairs of buildings and the Find-

ings of the Court allow him recompense for services

as laborer, handy-man and janitor. We do not see

the force of this argument. Certainly it does not take

any feat of mental gymnastics to understand that

services as a laborer, handy-man and janitor could

easily include services in construction, alteration and

repairs of buildings. The proof clearly shows that in

this case they did, and the Findings of the Trial Court

clearly establish it. Consequently, the Findings of the

trial court will not be disturbed unless manifestly

against the weight of the evidence.

5 C. J. S. 686.

We now come to the question of agency. The

trial court found that Harriet S. Pullen acted as the

agent of Royal R. Pullen. (Tr. p. 10). The finding is

amply borne out by the record. Royal R. Pullen is the

ostensible owner of the property in question and he

exercised overt acts of ownership over it. Plaintiff's

Exhibit 1 (Tr. p. 50) is a letter from Royal R. Pullen

to Harriet S. Pullen, dated March 14, 1934, in which,

after referring to the property in question here, he

states

:



*7 can take depreciation on all the buildings

that are in my name and as long a^ we are not

putting in as much money as they are depreciat-

ing we must take a loss in the form of deprecia-

tion on the buildings so I am going to take

a loss of $2,000.00 a year which will save me
$80.00 tax every year^

Evidently when he wrote this letter he knew what

amount was "being put in" ;the plaintiff had then been

working on the property as a mechanic for several

months at $90.00 per month—$1060.00 a year—an

amount less than the $2000.00 depreciation he propos-

ed to claim.

In the same letter he asks: "Did you pay the in-

terest on the Chas. Nye notes if not find out how
much it is so I can pay it .... I think there is going

to be a boom in Alaska for the next 4 or 5 years so

we will come out all right in Skagway."

The agency cannot be disputed—the principal

gives orders to his agent who was in charge and tak-

ing care of his property at Skagway.

Again it is clearly established that Royal R.

Pullen authorized and ratified the work being done

and to be done by the Appellee Dale in a letter written

to Harriet S. Pullen in which Royal R. Pullen said,

"Go ahead and fix the place up * * * have Olaf fix

it and I will pay for it." (Tr. p. 38). This fact is

corroborated by the testimony of Mrs. Keong Lee

(Tr. p. 47), and Jimmy Gordon (Tr. p. 48). Had
Harriet S. Pullen been operating the Pullen House



in her own behalf she would not have needed any

authorization from Royal R. Pullen. Royal R. Pullen

paid for shingles for the buildings. (Tr. p. 59). He
took advantage of depreciation on the buildings in his

income tax returns. He had executed the mortgage

on the premises and at times had advanced money to

pay the interest. Finally, but most important, Royal

R. Pullen issued the order to discharge the Appellee

Dale, (Tr. p. 38).

Even though it might conceivably be argued that

Harriet S. Pullen was acting in her own behalf for

her own benefit, she was undeniably the agent of

Royal R. Pullen and therefore he cannot avoid

liability.

3 C. J. S. p. 185, Sec. 253. "If the principal

consents or authorizes the agent to deal with his

property as the owner, then such dealing, al-

though for the agent's sole benefit and to the

knowledge of the third party, will bind the

principal."

A. L. Jepson Mfg. Co. v. Shank, 154 p. 516.

"Where the third party acted in good faith and
with no notice of the fact that the agent was act-

ing for his own benefit, the principal cannot
avoid liability."

Seaboard Air Line Ry. Co. v. Gleason, 278
U. S. 349.

Rancho San Carlos v. Bank of Italy National
Trust and Savings Assn. 11 P. (2nd.)
424.

Barthelmess v. Cavalier, 38 P. (2nd.), 484.
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DEFENDANT-APPELLANT ROYAL R. PULLEN

ADMITS HE EMPLOYED PLAINTIFF-

APPELLEE

Royal R. Pullen argues that as he did not employ

the plaintiff-appellant either directly or through his

agent, he should not be called upon to pay for his

services.

Let us see what he alleges upon this feature in

his answer to the complaint.

In paragraph four of the complaint (Tr. p. 4)

the plaintiff alleges that pursuant to said contract

(entered into between him and both defendants as set

forth in paragraph three of his complaint) between

May 15th, 1933 and Aug. 9th, 1938, he performed

54 and one-half months of work and labor in the con-

struction, alteration and repair of said buildings and

that he earned thereby the sum of $4,905.00; that

$990.00 were paid thereon and that there remains a

balance of $3,915.00 and interest due him.

The defendant Royal R. Pullen and his co-defend-

ant Harriet S. Pullen answer these allegations as fol-

lows: (Tr. p. 7).

"Referring to the allegations in paragraph
four defendants admit that the plaintiff was
employed as manager of the property described
in the complaint—during the period from May
15th, 1933 to August 9th, 1938; deny that he
earned $4,905.00; deny that he performed 54%
months of work and labor in the construction,
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alteration and repair of the buildings described
in the complaint; admit that certain payments
were made to him as set forth in the complaint;
that other payments were made to him and that
during said period he was the manager of the

hotel operated upon the premises and that he
appropriated the proceeds from these operations,

and that there is nothing due him."

In this paragraph the defendants appellees ad-

mit they employed plaintiff appellee — not as a

mechanic as alleged by him but as manager of their

hotel during the entire period that he claims to have

been employed by them as a mechanic ; they admit that

he performed 54 1/^ months of work but deny that this

was performed in the construction, alteration or re-

pair of the buildings, and they admit they made cer-

tain payments to him. In other words they admit

employing him for 54% months and paying him

$990.00 on account thereof and the only issue raised

is as to the kind of work he performed.

The Appellants raise the question as to the valid-

ity of the judgment herein due to the finding of the

Trial Court that the Appellee Dale was not entitled to

a mechanic's lien. The failure of the Appellee Dale

to maintain his mechanic's lien does not avoid recovery

for money due, because under the Statute in Alaska

abolishing distinctions between suits in equity and

actions at law, a mechanic, whose lien fails in a lien

foreclosure suit, is still entitled to a judgment for

money due in the same suit.



Mitchell V. Beaver Dredging Co. 8 Alaska
566.

The statute above referred to is found in Chapter

LXVIII of the Compiled Laws of Alaska, 1933, and

provides as follows

:

Sec. 3351. "ONLY ONE FORM OF AC-
TION. The distinction between actions at law
and suits in equity, and the forms of all such
actions and suits, are abolished, and there shall

be but one form of action for the enforcement or
protection of private rights and the redress or
prevention of private wrongs, which is denom-
inated a civil action."

In 40 C. J. p. 495, it is stated:

"A personal judgment in favor of claimant
against his debtor may under the practice more
generally followed be rendered, although claim-
ant fails to establish or maintain his alleged
lien."

The above quoted rule is predicated on the exist-

ence of Statutes similar to Sec. 3351 of the Compiled

Laws of Alaska 1933, supra. The following cases

have also announced this rule

:

Madden v. McKenzie (C. C. A.) 144 F. 64.

Floreth v. McReynolds, 205 Mo. 143, 224 S.

W. 995.

Minnesota Lumber and Coal Co. v. Roinstady

167 Minn. Ill, 208 N. W. 548.

Blinn Lumber Co. v. Pioneer Drainage Dis-
trict, 50 Cal. App. 364, 195 P. 750.

Bettigen Lumber Co. v. Kerrin et al., 99 Cal.
App. 686, 279 P. 163.
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Hallet V, Phillips, 73 Wash. 457, 132 P. 51.

Pioneer Sand and Gravel Co. v. Hedlundy 178
Wash. 273, 34 P. (2nd.) 878.

Volker-Scowcroft Lumber Co. v. Vance, 36
Utah 348, 103 P. 970.

Western Plumbing Co. v. Fried, 33 Mont. 7,

81 P. 394.

Millick V. O'Malley et al, 47 Idaho 106, 273
P. 947.

Young et al, v. Vail et at., 29 N. M. 324, 222
P. 912.

6 Bancroft's Code Practice Sec. 5012.

18 R. C. L. 992.

The Appellants denied that the Appellee Dale

was entitled to a lien and when the Trial Court found

this to be a fact, the Appellants had the right to ask

for a jury trial to determine the question of whether

or not there was any sum owing from the Appel-

lants to the Appellee. The record discloses no such

demand for a jury trial on the part of the Appellants

and therefore, they are deemed to have waived their

right to a jury trial.

Mitchell V. Beaver Dredging Co., Supra.

Consequently there has been no violation of the

constitutional right of trial by jury.

Appellants contend that the judgment cannot be

sustained because it was entered against both the

principal and the agent. As a general proposition, a

judgment cannot be had against both the principal
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and the agent, but under some circumstances it may-

be proper.

Menveg v. Fishbaugh, 11 P. (2nd.) 438.

Here it must be pointed out that the judgment

in the case at bar is a joint and several one against

Royal R. Pullen and Harriet S. Pullen. Therefore it

seems to us that the judgment can be sustained be-

cause a recovery on the judgment from either the

principal or agent would preclude a recovery from the

other. Certainly under all the facts and the law ap-

plicable thereto, there can be no question of the

validity of the judgment against Royal R. Pullen the

principal and owner.

CONCLUSION

Because it is admitted by the Appellants in their

brief, and is likewise clearly established by the evi-

dence, that the Appellee Dale performed the services

alleged in his Complaint and there is due and owing

to him the sum of $3,915.00 principal and $760.00

interest, together with interest on said principal sum
of $3,915.00 at the rate of 6% per annum from Aug-

ust 1, 1938 until paid; because the evidence clearly

supports the finding that Harriet S. Pullen acted as

the agent for Royal R. Pullen the owner of the prop-

erty; because the failure of the Appellee Dale to

maintain his mechanic's lien does not avoid recovery

for money due for the reason that under the Statute

in Alaska abolishing the distinction between suits in
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equity and actions at law, a mechanic, whose lien

failed in a lien foreclosure suit, is still entitled to a

judgment for money due in the same suit; and be-

cause the judgment entered in this case is a joint and

several one it can be maintained for the reason that

payment of the judgment by either principal or agent

would preclude recovery from the other, we respect-

fully submit that the Judgment of the lower Court

should be affirmed.

Respectfully submitted,

HENRY RODEN,
MAURICE T. JOHNSON,

%!i':l Attorneys for Appellee.


